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TAXATION ADMINISTRATION BILL 2001 
Committee 

Resumed from an earlier stage of the sitting.  The Deputy Chairman of Committees (Hon Barry House) in the 
Chair; Hon Nick Griffiths (Minister for Racing and Gaming) in charge of the Bill. 

Clause 67: Recovery from directors of body corporate - 
Debate was interrupted after Hon Nick Griffiths had moved an amendment. 

Hon GEORGE CASH:  Before the interruption, I made a point about current corporations law.  I said that, some 
years ago, the States agreed with the Commonwealth that there should be a uniform corporations law across 
Australia, which has occurred.  I also said that if there were any inadequacies in the current corporations law, 
that matter should be raised by the Attorney General at a Standing Committee of Attorneys General meeting.  

There is no doubt that clause 67, in its original form, significantly eroded the protection afforded by the 
corporate veil.  The provision was designed to catch persons who were said to be trading whilst insolvent.  
Regrettably, though, it went over the top.  It did not just lift but destroyed the corporate veil; that is, the notion 
that a company, as a separate entity, provides certain personal protection to directors from the debts of the 
company.  Current corporations law in Australia already provides for very severe penalties, both civil and 
criminal, for a director shown to have been trading whilst insolvent.  Although the bureaucracy is asking for 
Parliament to rewrite the corporations law and put it in the Taxation Administration Act, it is not the function of 
the Taxation Administration Act to act as de facto corporate law.  It is agreed on a convivial basis, in so much as 
there have been discussions behind the Chair between some members of the House - in particular Hon Dee 
Margetts and me - and the Office of the State Revenue, that the Office of State Revenue takes a narrow view of 
tax matters but we, as members of Parliament representing a wider constituency, are required to take a much 
broader but responsible view of taxation matters.   

When considering original clause 67, the committee, at all times, had in the forefront of its mind the protection 
of the revenue base.  That particular principle was observed right through the committee’s consideration of the 
Taxation Administration Bill.  Equally, it had the rights of the taxpayer in mind when it considered the Bill and 
the views of those who had made oral and written submissions to the committee.  It is fair to say that any law 
that is agreed on by this Parliament must be a proportional response to a given problem.  I made the point earlier 
that original clause 67 went over the top and, in my view, was very much an ambit claim by the department.  

The original clause 67 was written in such a way to give the commissioner as many bites of the cherry as there 
were directors and not just one bite against the company.  The clause provided that directors could be sued both 
jointly and severally.  One of the propositions put forward in the Bill was that it was a defence for a director to 
avoid personal liability by applying to the court to have the company put into provisional liquidation.  That 
occupied the committee’s consideration of this clause for some time because it believed that the Government 
was not inviting but almost pushing directors into a situation where placing a company in provisional liquidation 
would be the only way out.  Members are aware that when someone applies to the Supreme Court for a company 
to go into provisional liquidation, a number of issues flow from that.  One of the first is that if that is granted, all 
the creditors and other people dealing with the company must be immediately notified of its changed status.  
That usually has the effect of a downhill spiral for the future of the company.  It is very unsatisfactory to have a 
company placed in provisional liquidation, and - 

Hon Peter Foss:  It is certain death - like drinking hemlock. 

Hon GEORGE CASH:  Indeed.  I am not sure whether the company or the director is required to drink the 
hemlock as the director will suffer an instant death also. 

Hon Nick Griffiths:  Some very wise people drink hemlock. 

Hon GEORGE CASH:  Yes, but in moderation, I am told. 

Hon Nick Griffiths:  Fatally so, unfortunately. 

Hon GEORGE CASH:  The consensus of the Standing Committee on Legislation was that clause 67 was a crude 
lever for the Office of State Revenue to assist in the collection of its taxes.  It was harsh, repressive and 
unwarranted.  The committee in a responsible manner drafted an amendment which will provide the opportunity 
for State Revenue to collect taxes.  The burden will still be imposed on directors of companies, but a greater 
opportunity will remain for directors to plead a particular defence; that is, the committee made clause 67 more 
equitable.  I noted when talking about the question of equity and taking a narrow or broad view in respect of 
taxation issues that on occasions a spouse is appointed as a director of a company as a matter of convenience by 
her husband.  I realise that company law imposes duties and responsibilities on all directors, notwithstanding the 
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extent of their knowledge, the lack of which can be a defence in certain actions.  In the real-life and broad 
constituencies that members of Parliament are required to represent, we know many cases in which wives were 
appointed directors of companies for convenience.  Having been appointed, they are not provided with 
information about the company because the husband and the other directors get on with the job.  It seems to be 
totally unwarranted to capture that group of innocent people in the provision.  No wrongdoing can be ascribed to 
them, and it would be unfair to impose upon them the burdens of original clause 67.   

When we drafted new clause 67, as it appears in the green Bill, we had strong regard for the position of the 
Commissioner of State Revenue and the position of an ordinary director.  We recognise that rogue directors are 
still out there.  New clause 67 will go a long way to assist in catching such people and enabling them to be 
prosecuted for their wrongdoing.  In the end, taxation laws relating to tax collection are all about balance.  The 
committee believes this represents a more precautionary, balanced and equitable response.  It is the proper 
response in the circumstances. 

It is possible to speak about clause 67 for an hour or more, as it is one of the three major areas considered by the 
committee.  I do not see the need to speak to that extent.  I recognise we are somewhat pushed for time, although 
that should not restrict us from making comments.  It is not necessary to relate all the submissions made to the 
Legislation Committee to help this Chamber make its decision.  Some of these comments can be found in report 
16 of the Standing Committee on Legislation.  It is fair to say that the committee adopted a responsible and 
moderate approach in amending clause 67 to make it more proportionate to the problem in the community.  I had 
intended to speak at length on this issue, but it is not necessary.  The Liberal Opposition does not accept the 
minister’s proposed amendment.  Clause 67 as drafted by the legislation committee provides the necessary 
powers the commissioner requires for taxation collection. 

Hon DEE MARGETTS:  The Greens (WA) will continue to support the Legislation Committee’s view on this 
issue, and are not minded to accept the Government’s position on this.  Considerable discussion has taken place 
outside the Chamber on this matter.  Having looked closely at the issue and discussed it, a number of potential 
consequences are found beyond the collection of tax and may potentially be detrimental to the goal of tax 
collection.  If the Government’s proposal for compromise that a director should assuage themselves of any guilt 
without the rest of the board if trading while insolvent to put their company in liquidation, all sorts of hostilities 
could arise with wider ramifications for corporate law than merely the collection of tax.  It is a dangerous road 
for the Chamber to go down.  The Greens (WA) are not sure that the blunt instrument specifically will benefit 
the Western Australian taxpayer.  It seems the Legislation Committee has made a compromise towards where the 
Government wants to go.  At least, those measures will need to be reviewed to see whether they are working.  If 
the Government wants to come back to consider whether the measures are working or a problem still exists, the 
Chamber will be happy to consider it. 

I agree with Hon George Cash: if major changes need to be made to corporate law, this is not the best vehicle for 
those changes.  The changes need to be made in amendments in the context of corporate law, rather than inside a 
tax measure.  This proposal may be counterproductive. 

Hon PETER FOSS:  Original clause 67 was one of the most overtly unfair clauses in the Bill.  If I can continue 
the analogy, it said, “Pay the tax without question, feed hemlock to the company or drink it yourself.”  Those 
were the options given to taxpayers.  When members of the Standing Committee on Legislation inquired why the 
draconian measure was to be used, the justification was that the only better method of recovery was that used 
with payroll tax, which is from where new clause 67 is derived.  Also, a similar, but nowhere near as severe, 
provision operates in New South Wales which also related to payroll tax.   

The second problem with the clause was that it proposed to restore the old privileges of the Crown abolished 
some years ago.  The Crown was regarded as the man on the horse, rather than an entity.  He was the monarch in 
the sense of a man on a horse leading the army, with all the consequential privileges of the Crown.  These were 
abolished in law years ago as they were seen to be inappropriate in law in modern times.  This clause was seen to 
contain the same privileges of the Crown that long since have been given up.  This was to be done by a penalty 
which operated to give a significant change to the way corporate law operated.  It seems very strange that as we 
are trying to achieve uniformity through the uniform companies code we should try to alter it through the back 
door.  

The minister mentioned that the proposed solution was a bureaucratic one; I beg to disagree.  The solution put 
forward by the taxation people was entirely bureaucratic and untouched by judicial hand.  This proposal is not 
bureaucratic but is judicial, because people will have recourse to the courts.  It may be quite mechanical in the 
way it is set out, and I agree with the minister that it does provide much detail.  We arrived at that somewhat 
reluctantly, as other somewhat simpler solutions had been proposed but they caused some concern to the taxation 
department and were probably even more unwelcome to it.  We arrived at a slightly more technically prescribed 
result in our effort to grant the taxation department a remedy along the lines it was looking for.  It is more 
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complex and prescribed, but that is because of the objections raised by the taxation department to our initial 
more simple solution.  It was not too happy with that simple solution.  As Hon George Cash stated we were 
mindful of the need to protect the revenue.  We tried to strike a reasonable balance, and I think we have achieved 
that with appropriate judicial supervision.  

Amendment put and a division taken with the following result -   

Ayes (10) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich  
Hon Sue Ellery Hon Nick Griffiths Hon Ken Travers  

Noes (19) 

Hon Alan Cadby Hon John Fischer Hon Dee Margetts Hon Bill Stretch 
Hon George Cash Hon Peter Foss Hon Norman Moore Hon Derrick Tomlinson 
Hon Robin Chapple Hon Ray Halligan Hon Simon O’Brien Hon Giz Watson 
Hon Murray Criddle Hon Frank Hough Hon Jim Scott Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Barry House Hon Christine Sharp  

            

Pairs 

 Hon Jon Ford Hon Robyn McSweeney 
 Hon Tom Stephens Hon Barbara Scott 

Amendment thus negatived.   

Clause put and passed. 

Clauses 67A to 67H put and passed.   

Clause 69:  Charge on land to secure stamp duty -  
Hon NICK GRIFFITHS:   

In the supplementary notice paper there is an amendment, and I wish to adjust that.  I move -  

Page 45, after line 5 - To insert the following subclause - 

(1) If stamp duty payable under item 4, 10, 14A, 15, 17 or 19 of the Second Schedule to 
the Stamp Act 1921 on an instrument in relation to land as defined in section 76 of 
that Act is not paid by the due date, the Commissioner may lodge a memorial with the 
Registrar of Titles to create a charge on the land for the unpaid stamp duty. 

This amendment is designed to deal with the situation in which an instrument that would give rise to an interest 
in land being registered is registered having been stamped; however, the cheque to pay the stamp duty bounces, 
so the instrument is stamped, and registration takes place, but the revenue has not been received.  It is the 
Government’s view that, certainly in an ideal world, no-one should have a registered interest in land if the stamp 
duty has not been paid.  It is difficult to comprehend how a mortgagee or any other person could be adversely 
affected, given that their calculations of liquidity are likely to include the stamp duty amount payable to acquire 
the property that is the subject of the mortgage in any event.  This amendment is designed to target someone who 
gets an interest in land with the stamp duty having been paid when the stamp duty has in fact not been paid.  The 
person who will get the benefit of the instrument having been stamped is the person who ends up having the 
registered interest.  It is certainly the case that with the common purchase of land, the person who ends up being 
the registered proprietor is the person who should pay the duty.  It may well be that someone else pays the duty 
on that person’s behalf.  However, the fact of the matter is that the person who ends up on the title is the person 
who ends up getting the benefit.  The provision, therefore, can apply only where the stamp duty payable arises 
on an instrument in relation to land.  There is a direct link, and there has always been a direct link, between a 
dealing in land and the stamp duty payable.  A memorial would be lodged only in those very limited 
circumstances.  

Hon Peter Foss interjected.  

Hon NICK GRIFFITHS:  It will protect the revenue, because the commissioner may lodge a memorial with the 
Registrar of Titles to create a charge on the land for the unpaid stamp duty.  The community is entitled to receive 
the stamp duty that has not been paid because of the wrongdoing of someone in not paying that stamp duty.  That 
seems to me to be a very reasonable and plausible course of action. 
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Hon PETER FOSS:  What the minister has said does not appear to be what the amendment says.  It just says 
where the stamp duty “is not paid”.  It does not say where the stamp duty has been paid and it has been stamped 
as having been paid but the cheque has bounced.  Is that found somewhere in the schedule to the Stamp Act?  I 
could look at the Stamp Act, but if the minister could address that point I might understand the amendment 
better.  

Hon NICK GRIFFITHS:  Clause 69(4) as it is currently worded purports to deal with the issue, but it does not 
address the matter for the purpose of protecting the revenue.   

Hon PETER FOSS:  If the minister is saying that the type of situation he is talking about is a subclause (4) type 
situation, then he should say that is the case via a small amendment on this amendment, and then I would be 
inclined to accept the argument put by the minister.  

Hon NICK GRIFFITHS:  I am obliged to members of the Opposition for their constructive comments.  I would 
like to sort this out now.  The various matters listed in the second schedule relate to conveyances.  The difficulty 
is that if one just refers to an instrument with regard to land it would go beyond that and would cover mortgages.  
It is not intended to be too wide. 

Hon Peter Foss:  But it would also include other things, such as item 10.   

Hon NICK GRIFFITHS:  In the first part, after the words “due date”, I propose to insert the words “because it is 
not deemed to be paid under subsection (4).”   
Hon Peter Foss:  Or “or deemed not to be paid”.  
Hon NICK GRIFFITHS:  Yes.  I am happy with that.  The Clerks in making the amendment would note that that 
will be subsection (5).  
Hon Peter Foss:  You also want it to relate to land. 
Hon NICK GRIFFITHS:  That is right, but I do not want it to go beyond conveyances, because that may cause 
problems.   
Hon PETER FOSS:  Often the stamp might be contracted for sale.  I am not sure how much it is now.  Is the 
stamp exempt?   
Hon Nick Griffiths:  It is less than nominal; no duty is payable.   
Hon PETER FOSS:  Once upon a time the stamp used to cost 50c.  People cannot lodge the conveyance until the 
conveyance has been stamped “no duty”.  On the other hand, the cheque that could bounce might be on the 
contract of sale.  Theoretically that could happen.  Usually by the time a conveyance is stamped after the contract 
of sale, the cheque has either bounced or it has not.  The minister is saying that where a conveyance has taken 
place, on the basis of an instrument that has been stamped, but pursuant to subclause (4), the duty is deemed not 
to have been paid.  Can that be done?  Is that what the minister is saying?   

Hon NICK GRIFFITHS:  That is so.  I will address the particular items.  With regard to the second schedule of 
the Stamp Act, item 4 relates to a conveyance or transfer in sale of property; it deals with chattels.  It is still in 
the Transfer of Land Act, so item 4 is okay.  Item 10 refers to exchange for any instrument effective and 
exchange of any property - 
Hon Peter Foss:  That could be shares; it might have no relationship to land at all.   
Hon NICK GRIFFITHS:  That is covered by the words, “to create a charge in the land for the unpaid duties on 
an instrument in relation to that”.  It is property in relation to land, so it does not deal with shares; therefore, item 
number 10 is all right.   
Hon Peter Foss:  There is a deficiency in the clause because it does not pick up the example I gave, which may 
be remote, of there being assessed no duty payable because of its being stamped pursuant to a contract of sale.  I 
think that is an inadequacy.   
Hon NICK GRIFFITHS:  I think item No 10 would deal with that.  It would deal with an instrument effecting an 
exchange of any property that relates to land and the commonplace offer and acceptance -  
Hon Peter Foss:  It is very late to make hasty amendments to the Stamp Act.   
Hon NICK GRIFFITHS:  The items listed are of a conveyance nature in each case.  They relate to land.  The 
wording of the clause is not such that it has to be the particular instrument that affects the registration on the 
land.   
Hon Peter Foss:  You might then get the right to lodge against land before the vendor has been paid.  That would 
be wrong.  If you sell the land and the purchaser pays by a dud cheque before the land can be conveyed and the 
cheque bounces, it would be wrong to then lodge against the vendor’s land for the payment of the stamp duty.  It 
would subsequently be revoked and the money would go back.  That is theoretically the case.   
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Hon NICK GRIFFITHS:  That is an interesting proposition.  
Hon GEORGE CASH:  I am grateful to Hon Peter Foss for alerting the committee to the issue that he raised.  It 
is quite proper, given the complexity that is becoming apparent and having read the second schedule of the 
Stamp Act in respect of the items that are nominated, that this matter be considered over the weekend and we can 
deal with it on Tuesday.   
Further consideration of the clause postponed until after the consideration of the glossary, on motion by 
Hon Nick Griffiths (Minister for Racing and Gaming). 
Clause 86:  Requirements to provide information and tax records - 
Hon NICK GRIFFITHS:  I move -  

Page 56, lines 10 to 15 - To delete the lines and insert the following subclauses instead - 
(4) The Commissioner must - 

(a) allow the person a reasonable time within which to comply with a 
requirement; and 

(b) if the requirement is made by notice served on the person, specify the time 
allowed in the notice. 

(5) A person must comply with a requirement under this section within the time allowed 
under subsection (4) or within any further time allowed by the commissioner. 
Penalty:  $20 000. 

The amendment seeks to insert a provision to require the commissioner to give a person a reasonable time in 
which to provide the requested information.  The Bill currently before the committee makes provision for what 
the commissioner may require people to do, but there is no specific penalty for failure to do what is required.  It 
is considered to be good practice that a specific failure should be dealt with by a specific penalty.  If the penalty 
is not put in place, then a general penalty would apply.  There is a general penalty provision already in clause 96.  
The amount of the general penalty is the same as is proposed with regard to the specific penalty.  There is an 
issue of providing a specific penalty for specific offences as distinct from having it covered by a general penalty 
provision.  Providing a specific penalty for a specific offence makes the matter more readily understood by 
someone who may be contemplating doing something or anyone who reads the Act.  Further, what is proposed 
here will enhance the position of the taxpayer.  Specifically, I refer to proposed clause 4(b).   
This clause does two things.  First, it requires the commissioner to deal with the envisaged taxpayer in a more 
equitable manner, and, second, it provides for a specific penalty to the same amount as the general penalty.  If 
we were not going to have the specific penalty, the general penalty would apply.  It enables that to be dealt with 
by somebody picking up the document and saying, “Here we are; this is what will happen to us.”  
Hon GEORGE CASH:  Clause 86 deals with the requirements to provide information and tax records.  The 
original wording of clause 86 was such that we did not believe that the taxpayer was put in an equitable position.  
I also acknowledge that a penalty of $20 000 was included in the original clause 86.  The Standing Committee on 
Legislation considered original clause 86.  The committee believed that in its earlier form, it had the potential to 
operate harshly.  We believed that the taxpayer should be afforded a reasonable time in which to respond to 
questions.  I note in the Government’s response to the Legislation Committee’s recommendation that it generally 
agreed to the proposition as advanced by the committee, but redrafted it in a different form and included the 
original $20 000 penalty.  I accept that there has been a minor enhancement of the committee’s recommendation.  
The minister’s amendment should be accepted by this Committee.  The Opposition has no argument in that 
regard. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 88:  Power to retain documents - 
Hon NICK GRIFFITHS:  This clause deals with the power of the commissioner to retain documents and matters 
that flow from that.  I move -  

Page 57, lines 29 to 32 - To delete the lines and insert instead the following subclause -   

(2) While an instrument or other document is being retained under subsection (1), the 
Commissioner must permit the inspection of the instrument or document by, or 
provide a copy of it to -  

(a) in the case of an instrument within the meaning of the Stamp Act 
1921 - a party to the transaction to which the instrument relates; or 
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(b) in any other case - the person who lodged the instrument or 
document with the Commissioner. 

The first part of the amendment seeks to delete subclause (2), which currently reads -  

The Commissioner must ensure that the person who would otherwise be entitled to possession of a 
document or instrument retained under subsection (1) is given a copy of it, or reasonable access to it, as 
appropriate. 

The second part of the amendment seeks to insert a new subclause (2), as set out above.  The words to be 
inserted contrast with the existing words of the subclause.  By reading both versions, it becomes clear where the 
amendment is heading.  The Legislation Committee considered that in the interests of fairness and 
accountability, a taxpayer should have the right to a copy of a document removed by and taken into the 
possession of the commissioner.  That is a good intent.  However, this amendment seeks to ensure that a person 
cannot access instruments or documents that may be provided by third parties.  This would arise in 
circumstances in which a copy of an instrument was provided only to a person who was a party to an instrument 
or the party who lodged it.  In any other case, a copy of the document can be provided only to the person who 
lodged the document with the commissioner.  It is considered that this amendment deals with the intent of the 
Legislation Committee’s amendment, but enables people who provide information to the commissioner on the 
understanding that their anonymity will be protected to be afforded that protection.  It is good public policy and 
it does not go against the substance of what the Legislation Committee was seeking to do.  

Hon GEORGE CASH:  Clause 88 deals with the power to retain documents.  The Legislation Committee was 
concerned that in its original form, clause 88 did not afford a taxpayer the right to a copy of any documents that 
had been removed by, and were in the possession of, the commissioner.  Accordingly, in the interests of fairness 
and accountability, the committee believed that, at the very least, a taxpayer should be entitled to a copy of any 
document removed by the commissioner.  The committee drafted an amendment to reflect that principle.  We 
acknowledge that in the Government’s response to recommendation 28, which deals with clause 88, it agreed 
with the intent of the recommendation.  However, it has provided an amendment in an alternative form, which 
has now been moved by the minister and which distinguishes certain instruments within the meaning of the 
Stamp Act 1921.  We recognise that the amendment as proposed by the minister could be said to be an 
enhancement of the committee’s original amendment, and should provide taxpayers from whom documents are 
removed by the commissioner with the opportunity to have a copy of those documents.  In that regard, we 
support the amendment.  
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 89 put and passed. 
Progress reported and leave granted to sit again. 
 


